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STATEMENT OF THE CASE
Mark Charles Wilson appeals from his judgment of conviction for being a felon in
possession of a firearm, and his enhanced sentence for being a persistent violator with two prior
felony convictions. At trial, the State offered evidence of two previous convictions for a "Mark
Charles Wilson": one in the State of Michigan, in 1990; and one in Custer County, Idaho, in
2006. On the primary charge, the jury returned a verdict finding Mr. Wilson guilty of unlawful
possession of a firearm; and on the persistent violator allegation, the jury returned a verdict
finding he had two previous convictions.
The district court denied Mr. Wilson's subsequent Criminal Rule 29 motions for
judgment acquittal, but sua sponte ordered a new trial on the persistent violator allegation. The
State subsequently filed supplemental discovery, listing additional evidence it had procured
related to the prior convictions that it intended to offer at the new trial. Mr. Wilson entered a
conditional plea admitting the persistent violator allegation, but expressly reserved his right to
appeal the district court's prior rulings.
In his Appellant's Brief, Mr. Wilson claims there was insufficient evidence to support the
jury's verdict finding him guilty of the primary charge of unlawful possession of the firearm.
(Appellant's Br., pp.9-13.) Specifically, Mr. Wilson argues there was not sufficient evidence to
establish that he was a convicted felon at the time he possessed the firearm, since the State failed
to present adequate proof to identify Mr. Wilson as the person convicted in either of the two
previous judgments of conviction that it presented. Due to the insufficiency of the evidence,
Mr. Wilson is entitled to a judgment of acquittal on the primary charge of unlawful possession of
a firearm.
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Alternatively, Mr. Wilson argues the district court erred when it denied his motion for
acquittal on the persistent violator allegation. (Appellant's Br., pp.13-19.)

Accordingly, in the

event this Court does not agree that Mr. Wilson is entitled to an acquittal on the primary charge,
Mr. Wilson argues he is entitled to acquittal on the persistent violator allegation.
The State responded, asserting there was sufficient evidence to support both of the jury's
verdicts. (Resp. Br., pp.19-29.) The State's argument that it presented sufficient evidence to
support the verdicts is unremarkable, and Mr. Wilson respectfully refers this Court to his
Appellant's Brief as his arguments in reply.
However, regarding the persistent violator enhancement, the State additionally asserts
that Mr. Wilson waived his sufficiency-of-the-evidence challenge when he: (A) subsequently
pleaded guilty to being a persistent violator (Resp. Br. pp.16-19); and (B) did not object to later
jury instructions (Resp. Br., pp.20-24). This Reply Brief is necessary to address the State's latter
assertions and to demonstrate that Mr. Wilson's challenge to the sufficiency of the evidence is
properly before this Court on appeal.

Statement of the Facts and Course of Proceedings
The statement of the facts and course of proceedings were previously articulated in
Mr. Wilson's Appellant's Brie£

They need not be repeated in this Reply Brief, but are

incorporated herein by reference thereto.
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ISSUES
I.

Is Mr. Wilson entitled to a judgment of acquittal on the primary charge of unlawful
possession of a firearm, because the State failed to present the jury with sufficient
evidence that Mr. Wilson was previously convicted of a felony?

II.

Alternatively, should this Court reverse the district court's denial of Mr. Wilson's motion
for judgment of acquittal on the persistent violator allegation, because the evidence was
insufficient to support a finding that Mr. Wilson had two prior felony convictions?
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ARGUMENTS
I.
Mr. Wilson Is Entitled To A Judgment Of Acquittal On The Charge Of Unlawful Possession Of
A Firearm Because The State Failed To Present The Jury With Sufficient Evidence That
Mr. Wilson Was Previously Convicted Of A Felony
As set forth in the Appellant's Brief, proof that Mr. Wilson had a prior felony conviction
was an essential element of the primary charge that he unlawfully possessed a weapon.
(Appellant's Br., pp.9-13.) At trial, the State introduced two prior judgments of conviction; one
was from the State of Michigan entered in 1990, and one from Custer County, Idaho, entered in
2006. However, the State failed to present legally sufficient evidence to identify Mr. Wilson as
the person in either one of those convictions, and therefore the evidence was insufficient to
sustain Mr. Wilson's conviction for unlawful possession of a firearm. (Appellant's Br., pp.9-13.)
Due to the insufficiency of the evidence on the essential element that Mr. Wilson was previously
convicted of a felony, Mr. Wilson's conviction for unlawfully possessing a firearm cannot be
sustained, and he is entitled to a judgment of acquittal.
The State's argument to the contrary (see Resp. Br., pp.8-14) is unremarkable.
Therefore, Mr. Wilson respectfully refers this Court to the arguments in his Appellant's Brief as
his argument in reply.

II.
Alternatively, This Court Should Reverse The District Court's Denial Of Mr. Wilson's Motion
For Judgment Of Acquittal On The Persistent Violator Allegation, Because The Evidence Was
Insufficient To Support A Finding That Mr. Wilson Had Two Prior Felony Convictions
In the event this Court concludes the evidence was sufficient to identify Mr. Wilson as
the person convicted of the prior crimes, Mr. Wilson alternatively argues the State failed to carry
its burden of proving that both prior crimes were felonies. Specifically, he argues that the State
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failed to present legally sufficient evidence that the Michigan conviction for "criminal sexual
conduct, second degree" was a felony under Michigan law in 1990. (Appellant's Br., pp.13-18.)
The State's argument to the contrary (Resp. Br., pp.19-20) is unremarkable, and Mr. Wilson
respectfully refers this Court to the arguments in his Appellant's Brief as his arguments in reply.
However, in regards to the State's threshold claims that Mr. Wilson is precluded from
raising the sufficiency of the evidence on appeal argument because (A) he failed to preserve his
right to challenge the sufficiency of the evidence when he entered his conditional guilty plea to
being a persistent violator, and (B) he did not object to certain jury instructions, Mr. Wilson
submits the following arguments in reply.
A.

Mr. Wilson's Sufficiency Of The Evidence Argument Is Properly Before This Court
Because His Conditional Guilty Plea Expressly Reserved His Right To Challenge The
District Court's Denial Of His Motion For Acquittal On The Persistent Violator
Allegation
Mr. Wilson entered a conditional guilty plea to being a persistent violator, expressly

"reserving his right to appeal any and all decisions that the court has made to this point."
(R., p.146; Tr., p.178, L.24- p.179, L.4.) One of those decisions was the denial of Mr. Wilson's
motion for an "order of acquittal with regard to the persistent violator count." (Tr., p.162, Ls.816; R., pp.144, 146.)

In his motion for judgment of acquittal, Mr. Wilson argued the

insufficiency of the State's evidence to establish the second of the two alleged prior felony
convictions; specifically, that the evidence was insufficient to establish that the Michigan
conviction was for a felony.

(R., pp.144, 148; Tr., p.159, L.12-p.161, L.4.)

The district court

denied that motion, orally and by a subsequent written order. (Tr., p.162, Ls.8-16; R., p.146.)
Thus, the State's claim that Mr. Wilson failed to preserve the district court's denial of his motion
for acquittal is contradicted by the record, and should therefore be rejected.
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B.

Contrary To The State's Assertion, The Insufficiency Of The State's Evidence Is Not A
Product Of Unobjected-To Instructional Error; Any Instructional Error Was Invited By
the State And Did Not Operate To Relieve The State Oflts Burden Of Proof
Likewise, the record does not support the State's assertion that Mr. Wilson's sufficiency

of the evidence claim is somehow impacted because he did not object to court's Jury Instruction
No.31, or to Verdict Form (No.2).

(Resp. Br., pp.20-25.)

However, there is nothing

objectionable about either of these two items. Jury Instruction No.31 and Verdict Form (2) were
given prior to the jury's deliberations on the additional persistent violator allegation. (R., p.138;
Tr., p.149, Ls.5-20.) Instruction 31 properly instructs the jury that it "must consider whether the
defendant has been convicted on at least two prior occasions offelony offenses," and identifies
the two prior convictions alleged by the State. (R., p. 138.) Verdict Form (No.2) is not erroneous
and warranted no objection. (See R., p.141.) Thus, contrary to the State's suggestion (Resp. Br.,
pp.22-23), the jury was not improperly instructed as to these two items, and the lack of objection
from Mr. Wilson did not somehow relieve the State of its burden of proof
Rather, Mr. Wilson correctly argued that under the clearly established law, and in
accordance with this Court's approved jury instructions, the State was required to present the
jury with sufficient proof that the prior conviction was for a felony. (Tr., p.118, L. 10 - p.125,
L.4.) It was the State that argued that it need not present evidence that the Michigan crime was
a felony; the State that requested that the jury not be instructed the State had to prove that
element to convict; and the State did so only after Mr. Wilson had pointed out the insufficiency
of the evidence the State had presented. (Tr., p.118, L.10 -p.125, L.4.) Any instructional error
was invited by the State, and is not attributable to Mr. Wilson.
Additionally, the State's argument that Mr. Wilson's lack of an objection may have
prevented the State from presenting "additional evidence" to prove the Michigan crime was a
felony (see Resp. Br., p.23), is not only disingenuous, it is undermined by the record. The State
6

had disclosed no such additional evidence prior to trial, and the evidence that it had disclosed
was presented at Mr. Wilson's trial. (See R., pp.68, 69 (State's Witness List, State's Exhibit
List); Tr., p.99, L.7 - p.114, L.24.) The "additional evidence" arguably alluded to by the State's
appellate argument was not procured by the State or disclosed to the defense until after the
original trial. (See Aug. R., p.2 (State's Supplemental Discovery).)

In any event, whatever

decisions the State may have made regarding the evidence it would present against Mr. Wilson at
trial cannot be attributed to Mr. Wilson.
Ultimately, the State's appellate argument suggests that, having failed in its burden to
present sufficient evidence at the jury trial, the State was permitted to invite an erroneous jury
instructions, and then rely on its own invited error to obtain a new trial, and additional time to
procure additional evidence.

Contrary the State's assertion (Resp. Br., p.23), the State's failure

to present sufficient evidence did not entitle the State to a new trial based on its own invited
error. The appropriate remedy is the entry of a judgment of acquittal. See State v. Calver, 155
Idaho 207, 210 (Ct. App. 2013).
CONCLUSION
For the reasons set forth in his Appellant's Brief, and those herein, Mr. Wilson
respectfully asks this Court to vacate his conviction and remand his case to the district court for
entry of a judgment of acquittal. Alternatively, if this Court does not agree that Mr. Wilson is
entitled to an acquittal on the primary charge, Mr. Wilson respectfully asks this Court to vacate
the district court's judgment of conviction and remand his case for resentencing, without the
persistent violator enhancement.
DATED this 6th day of October, 2020.
/ s/ Kimberly A. Coster
KIMBERLY A. COSTER
Deputy State Appellate Public Defender
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 6th day of October, 2020, I caused a true and correct
copy of the foregoing APPELLANT'S REPLY BRIEF, to be served as follows:
JOEL E. TINGEY
DISTRICT COURT JUDGE
E-Service: jtingey@co.bonneville.id. us
DAVID M. CANNON
CANYON LAW PA
ATTORNEY AT LAW
E-Service: cannonlawpa@gmail.com
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Kylie M. Fourtner
KYLIE M. FOURTNER
Administrative Assistant
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